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Progress in the Law of Taxation 


By W. SuMNeER Ho rsrook, Jr., Deputy County Counsel, in charge of: 
taxation and assessment problems and litigation. 


“Progress,” Webster defines as “a mov- 
ing or going forward.” While it might well 
be doubted whether all the recent decisions 
pertaining to local taxation in this State 
fall within the word as so defined, it is cer- 
tain that many portions of the law former- 
ly uncertain have been rendered clear by the 
light of late judicial pronouncements. 

Certainly the most far reaching tax de- 
cision of recent years in this State was that 
handed down last March in Arnold v. Hop- 


Qs deciding as it did the method of tax- 


ation of securities throughout the State 
having an estimated value of five billions. 

Prior to 1925, notes, stocks, bonds and, 
generally speaking, solvent credits, had been 
assessed in common with all other property 
at its “full cash value’? ranging according 
to various assessment agencies at anywhere 
from thirty-five to seventy-five per cent of 
their actual value and were subjected to the 
same tax as other property. This method 
of taxation resulted in a tax burden being 
levied upon this class of property many 
times as much, or more, than the income 
derived therefrom. Generally property of 
this class evaded taxation entirely except 
during the probate of estates and when held 
by large commercial enterprises. The class 
of property had also been widely extended 
by the decision of the courts in holding con- 
ditional sales contracts of personal prop- 
erty to be included within the class.’ 

The commercial interests of the State, 
therefore, in 1924 secured an amendment 
to the State Constitution* authorizing “the 
legislature * * * to provide for the 
assessment, levy, and collection of taxes” 
upon this class of property “in a manner, 
at a rate or rates, or in proportion to value 
different from any other property in this 
state,” such tax to be in lieu of all other 


tax thereon and under the further provision 
“for an equitable distribution of such taxes 
to the county, municipality or district in 
which such property is taxed.” 

Pursuant to this authority the Legislature 
provided in 1925, that this class of property 
should be assessed at 7 percent of its full 
cash value, no express provision being made 
for the levy or collection of the tax.> Prop- 
erty of this character owned and held by 
banks still continued to be taxed for State 
purposes under the split form of taxation® 
at a rate upon its full cash value of $1.45 
per hundred dollars’? of assessed valuation. 
Inasmuch as the 7 percent law placed a tax 
burden of approximately 27 cents per $100 
of assessed value on such property in pri- 
vate hands, the banks were more heavily 
taxed of the two groups. Various national 
banks, relying upon the restrictions placed 
upon State taxation of national banking as- 
sociations® and recent decisions of the 
United States Supreme Court,’ brought 
suits for the refund of State bank taxes 
aggregating millions.'° These suits resulted 
in the Legislature repealing, in 1927, the 
7 percent law and enacting in its stead a 
county tax on solvent credits or intangibles 
of $1.45 per one hundred dollars, or five 
times the old rate.'! No provision for dis- 
tribution to cities and school districts was 
made in the new act. It was attempted to 
make the new law effective immediately 
but the emergency provisions were general- 
ly regarded as unconstitutional and the old 
law was consequently followed during the 
assessment period of 1927. 

Arnold v. Hopkins was therefore a test 
suit to determine the proper assessing meth- 
od for the tax year 1928. The question was 
of the utmost importance to Southern Cali- 
fornia because newcomers here with mon- 
eyed capital had very largely responded to 





Arnold vy. Hopkins, 71 C.D. 397. 
Political Code, Sec. 3627. 
Whiting Finance Co. v. 
428, 432-434. 

Article XIII, Sec. 12¥%, California Consti- 
tution. 

— Code, Sec. 3627a, as adopted in 


Hopkins, 199 Cal. 


Article XIII, Sec. 14, California Constitution, 
Political Code, Sec. 3664c. 


ND mn SF KwHre 


8. United States Revised Statutes, Sec. 5219. 

9. First National Bank of Hartford v. City of 
Hartford, 273 U.S. 548; State of Minne- 
sota v. First National Bank of St. Paul, 273 
US... 561; 

10. See special report of California Tax Com- 
mission, Sacramento, August 10, 1928, pp. 
16-18. 

li: — Code, Sec. 3627a, as amended in 
1927. 
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the request of the County Assessor to turn 
in statements of their holdings of intan- 
gibles.'? The same result was true generally 
throughaut the State.'!> Furthermore, the 
repeal of the 1925 act had been regarded 
generally as a “breach of faith” on the part 
of California by many of these people, some 
leaving the State immediately, others trans- 
ferring their assets outside the State, and 
practically all planning in one way or the 
other to attempt an evasion of the new tax. 
Secondly, the law deprived many cities such 
as Pasadena, Los Angeles, Beverly Hills, 
Burlingame and Santa Barbara of much 
needed revenue by a failure to provide a 
method of distribution from the counties 
to cities and school districts. 


The defense of the assessor to the alter- 
native writ was based solely upon the al- 
leged unconstitutionality of the 1927 act in 
failing to distribute the tax to cities and 
school districts. The petitioner, on the other 
hand, relied solely upon the validity of the 
1927 act. At this stage of the proceedings 
the Attorney General filed briefs as friend 
of the court, setting up the loss to the State 
under the bank suits if the 1925 act were 
upheld, and alleging that the 1925 act was 
invalid, inasmuch as it failed to provide 
any express method for the levy and col- 
lection of the tax “by the legislature.” In 
its decision the court sustained the position 
of the County Assessor as to the invalidity 
of the 1927 tax, but also held the 1925 act 
unconstitutional upon the ground urged by 
the Attorney General. The result was that 
solvent credits taxation was thrown back to 
the method used prior to 1924 which re- 
sulted in a rate (based upon a $4.00 tax 
rate) of practically $2.00 per hundred dol- 
lars of actual valuation. 


The immediate result of the decision was, 
therefore, that the reform attempted in 1924 
was nullified without in any way benefiting 
the State, as the banks immediately amended 
their later complaints to allege discrimina- 
tion upon the ground of exemption of real 
estate mortgages from taxation.'* The ulti- 
mate result was that it became imperative 
to call a special session of the Legislature 
last September not only to take care of the 


————_____ 


bank situation, but to provide for the tax. 
ation of intangibles. The solution offered 
to the people and adopted in November! 
provides for a three mill tax upon the ac. 
tual value of securities, or 30 cents per hun- 
dred dollars, as compared with the 7 per. 
cent law (based upon a $4.00 rate) of 28 
cents, which may be raised or lowered by 
the Legislature by a two-thirds vote. The 
legislation adopted under the new section 
is expressly provided to be effective im- 
mediately upon passage so that the new tax 
will be effective upon the first Monday in 
March, 1929. Thus one year after the de- 
cision in Arnold v. Hopkins, through the 
medium of a special session of the Legis- 
lature and a constitutional amendment the 
form of taxation burden on intangibles so 
much needed by the State, and Southern} 
California particularly, has been restored in 
almost the same form as urged by County 
Assessor Hopkins in that case. ; 

The new amendment in enumerating the 
classes of intangibles to be taxed at the 
three mill rate included for the first time 
recognition of “legal and equitable inter- 
ests” in such property. While it had been 
previously held without special legislation 
that a beneficial interest in a foreign trust 
constituted “property” and was taxable at 
least for inheritance tax purposes,'® the 
question has not been passed upon for local 
taxation purposes but is now pending in the 
Supreme Court.'” It is generally believed 
that the present Legislature, under the spur 
of the constitutional amendment, will def- 
initely provide for the taxation of these in- 
terests, thus preventing a considerable loss 
of revenue resulting from the creation of 
foreign trusts for the sole purpose of tax 
evasion and indirectly the loss of large 
amounts in trust fees for local banks and 
trust companies. 


In California it has long been the rule 
that the determinations of the Board of 
Equalization are binding in questions of 
valuation unless the action of the Board is 
vitiated by fraud, real or constructive,'*® and 
in the absence of such an application, ques- 
tions of value cannot be gone into in a ju- 
dicial proceeding. 





12. Securities with an actual value of $826,793,- 
000 were taxed in 1927 under the 7% law. 

13. Special report, California Tax Commission, 
p. 47 

14. Special report California Tax Commission, 
p. 26 


15. Article XIII, Sec. 16, California Constitution. 
16. Estate of Dillingham, 196 Cal. 525, 531. 





17. First Trust and Savings Bank of Pasadena 
v. County of Los Angeles, L.A. 8171. 

18. Los Angeles Gas and Electric Co. v. County 
of Los Angeles, 162 Cal. 165, 169-170. 
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In Mahoney v. City of San Diego!’ and 
its companion case Luce v. City of San 
Diego?” most interesting examples of both 
rules were afforded. In the Mahoney Case 
the court held that where it was shown to 
the Board of Equalization that improve- 
ments were valued at 25 per cent of their 
actual value and land was not, a land owner 
was entitled to a corresponding refund, de- 
spite an adverse ruling of the Board of 
Equalization, upon his claim. On the other 
hand, in the Luce Case the court held that 
a land owner upon precisely the same facts 
could not recover where he had failed to 
apply seasonably to the Board of Equaliza- 
tion. 

The rule thus well established does not 
apply to errors of law or matters within the 
rovisions of the refund statutes.?! Section 

04 of the Political Code authorizes a re- 
fund of a tax “paid upon erroneous assess- 
ment of improvements on property not in 
fact in existence.” In Ambassador Hotel 
Corporation v. County of Los Angeles?* 
the plaintiff alleged that its hotel building 
was assessed by the assessor upon a cubic 
foot rule, but that through an error the 
assessor had included certain light and air 
shafts as if the same were of solid con- 
struction. No application to the Board of 
Equalization was alleged. Judgment for the 
county upon demurrer was sustained upon 
the ground that the question was one of 
valuation and not a case of assessment of 
non-existent property. 

These cases, while undoubtedly correctly 
decided in the present state of the law, illus- 
trate what appears to the writer to be a very 
real need for a change in our tax law in 
this respect. Although the taxpayer appears 
before the Board of Equalization, it fre- 
quently happens, even when represented by 
counsel, that he utterly fails to make such 
a showing that in a subsequent refund ac- 
tion the court can inquire into the matter 
de novo. 

If these cases always involved questions 
of judgment on the part of the assessor 
there would be good reason for such a rule. 
But in metropolitan counties such as ours, 
buildings and land are no longer assessed 


in the haphazard manner of fifty years ago 
when the assessor squinted at a building 
and guessed at its value. Today buildings 
are assessed upon a cubic foot and square 
foot basis; land upon a square foot and 
front foot basis; mineral rights upon for- 
mulae requiring mathematical ability to 
comprehend ; and leaseholds upon compli- 
cated calculation embracing such matters as 
the present worth of a future dollar and | 
bonus values. It is apparent that an error 
of computation might well result in a con- 
clusion quite as mistaken as one caused by 
an error in judgment in determining the 
original factor. 

It is evident that the present rule was 
originally adopted to prevent assessors from 
favoring friends and injuring foes in ex- 
plaining subsequently the basis of assessed 
valuation. But this reason is no longer ap- 
plicable to errors arising from mistaken cal- 
culations. It is true that in some cases, such 
as buildings assessed upon a square foot 
basis, it is possible to allow refunds upon 
a “clerical error” theory when the method 
of assessment is plainly shown in the 
records of the assessor’s office. More often, 
however, there is no legal basis upon which 
a refund may be predicated. It certainly 
would be progress in the true sense of the 
word if the Legislature at the present ses- 
sion would permit refunds in such cases 
even though the taxpayer has failed to ap- 
ply to the Board of Equalization or through 
his error or that of counsel has failed to 
make a record sufficient to sustain an over- 
valuation suit. 

An interesting case in many aspects was 
the decision of the Supreme Court of the 
United States in Southern California Tele- 
phone Company v. Hopkins.?> The County 
Assessor, having construed the constitution- 
al and code provisions referring to operative 
property?* to be limited to property owned 
and used by the utility, assessed for local 
purposes some three hundred thousand tele- 
phones or talking sets which were not 
owned but were used by the local operating 
company. The utility sought and was de- 
nied an injunction against the collection of 
the tax in the Federal District Court but 





19. Mahoney vy. City of San Diego, 198 Cal. 388. 
Luce vy. City of San Diego, 198 Cal. 405. 
21. Political Code, Secs. 3804, 3819. 


22. Ambassador Hotel Corporation vy. County of 
Los Angeles, 57 C.A.D. 249. 


23. Southern California Telephone Co. v. Hop- 
kins, 62 L. Ed. (Adv. Op.) 178. 


Article XIII, Sec. 14, California Consti- 
tution; Political Code, Sec. 3665b. 


24. 
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was later granted it upon a reversal by the 
Circuit Court of Appeals?’ which held that 
ownership was no part of the test of op- 
erative property exempt from local taxation. 
A writ of certiorari was thereafter granted 
to the United States Supreme Court. Pend- 
ing hearing thereon, our State Supreme 
Court, in an original mandate proceeding, 
completely upheld the position of the As- 
sessor and criticised the decision of the 
Federal court.2® A rehearing was granted 
but, before a determination could be had 
thereon, the petitioners dismissed their pro- 
ceedings, leaving vacated the earlier opin- 
ion. In this state of law the United States 
Supreme Court held that, pending a de- 
cision of the State courts, it would affirm 
the decision of its own Circuit Court of 
Appeals.?7 

The substantive question is therefore now 
before the State Supreme Court in a series 
of cases, but in passing, the Federal court 
commented, as had the Circuit Court of 
Appeals,?* upon the lack of justice of our 
refund statutes in failing to allow a success- 
ful tax claimant interest upon his refund. 
The same comment had been made previ- 
ously by the State courts.’ It is to be hoped 
that legislation in this regard will put Cali- 
fornia in line with the Federal government 
and the various States which now recognize 
the loss to the taxpayer unless he receives 
interest upon, as well as the principal sum 
of, his claim. 

The question of liens for personal prop- 
erty taxes upon real estate is another mat- 
ter which indirectly has been passed upon 
by our State courts recently. In this State 
personal property taxes are payable im- 
mediately upon assessment’? and are col- 
lectible by seizure and sale*®! unless made a 
lien upon real property of the taxpayer. 
Furthermore, it is the duty of the taxpayer 
to return his property to the Assessor for 
assessment>? annually and the taxpayer has 
long been held estopped from setting up in- 
juries resulting from discrepancies in his 
own statement.*? 


——— 


It is, of course, contemplated by the lay 
that the lien for personal property taxes 
shall be placed only on land owned by the 
person charged with the personal property 
tax. As a matter of fact, however, it js q 
common practice for persons selling req] 
estate to require the purchaser to pay all 
taxes levied thereon. In such a case the 
contract buyer usually returns the property 
as his own and places his personal prop- 
erty tax as a lien against the real estate. Ip 
view of the above requirements of the law. 
if subsequently the purchaser does not pay 
the tax but absconds leaving the vendor 
“holding the sack,” in fairness and justice 
should not the real property owner, who 
has indirectly induced the assessor to rely 
on his lien, suffer rather than the taxing 
agency? 

This at least seems to be the basic reason- 
ing of the court in Fresno Investment Co, y. 
Brandon and Mack-International Motor 
Truck Corporation.** In this case Brandon 
entered into a contract to purchase a motor 
truck with the truck company by which he 
was obligated to pay taxes thereon. He 
returned to the Assessor of Fresno County 
a lot belonging to the investment company, 
in which he apparently had no interest, as 
his own and requested that the tax on the 
truck be made a lien against the same. The 
investment company failed to make a state- 
ment to the Assessor of its property. Later, 
to clear the title to its property, the invest- 
ment company was compelled to pay the 
personal property taxes and brought an ac- 
tion therefor against the truck company and 
Brandon. The defendant truck company ob- 
jected that the payment, so far as the per- 
sonal property taxes were concerned, was 
voluntary, inasmuch as the plaintiff could 
have secured a refund thereof from the 
county of Fresno under Political Code sec- 
tion 3804. Although the court did not pass 
in its opinion upon the exact point, it did 
hold that the plaintiff was entitled to re 
cover as he was subrogated to a valid tax 


(Continued on Page 155) 





25. Southern California Telephone Co. v. Hop- 
kins, 13 Fed. (2d) 814. 

26. Pacific Telephone and Telegraph Co. v. State 
Board of Equalization, 74 C.D. 96. 


27. Southern California Telephone Co. v. Hop- 
kins, 72 L. Ed. (Adv. Op.) 178. 
28. Southern California Telephone Co. v. Hop- 


kins, 13 F. (2d) 814, 820. 
29. Birch v. Board of Supervisors, 191 Cal. 235, 
237. 


30. Political Code, Sec. 3820. 

31. Political Code, Sec. 3821. 

32. Political Code, Sec. 3629. 

33. Dear v. Varnum, 80 Cal. 86, 89; San Fran- 
cisco v. Flood, 64 Cal. 505; Lake County v. 
Mining Co., 68 Cal. 14, 15; People v. S. & C 
R. R. Co., 49 Cal. 414. 

34. Fresno Investment Co. v. Brandon and 
Mack-International Motor Truck Co., 79 Cal. 
App. 387. 
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Explanation of Changes Recently Made Effective 
in Department 2, Los Angeles County 
Superior Court, Sitting in Probate 


By Honoras_e ALBERT LEE STEPHENS, Judge of the Superior Court, 
Los Angeles County. 


In response to the request of the editor 
of the BULLETIN for an expression from 
me concerning recent changes in my de- 
partment of the Probate Court, I am pleased 
to submit the following: 


First, the matter of appraisers of estates. 
Appraisements should be made by compe- 
tent persons; they should cost the estate as 
little as practicable, taking into consider- 
ation efficient work, and they should be 
made and returned promptly. The law re- 
quires the probate judge to appoint one 
State inheritance tax appraiser from a 
group of six who are authorized to act as 
such by the State controller. He may be 
appointed sole appraiser. The probate judge 
may appoint two others to act with the 
State appraiser. Of these two either one 
or both may act. 


It has seemed advisable to have assistance 
for the State appraiser in most cases, but 
with the exception of very large and difh- 
cult appraisements there has seemed to be 
little gained by having three act. A few 
competent appraisers have been designated 
so that one of the court’s appraisers works 
with the State officer under a system which 
eliminates lost motion and secures most 
satisfactory results at a lessened expense. 
The method of compensating appraisers is 
out of date, and I understand important 
changes are in contemplation through the 
Legislature. 


After a few months’ service in the pro- 
bate department I found much time was 
spent on the bench with purely pro forma 
and routine matters. I discovered that a 


method was already authorized in section 
2009 of the Code of Civil Procedure but 
that it had not been generally used. This 
section authorizes the acceptance of affi- 
davits (including verified petitions) as evi- 
dence in probate matters except the proof 


of wills. I have put this into general effect 
so that neither client nor attorney need 
come to court if the petition or report is 
correctly made up, including jurisdictional 
requirements, and is verified or supported 
by affidavit. Obviously this does not apply 
to contested matters. Its application ha: 
more than justified its continuance. Th 
statute probably does not include guardian- 
ship matters, and there is some uncertainty 
as to whether or not the following belong 
to the probate family and for that reason 
do not come under the rule. I hope the 
Legislature will enlarge the terms of the 
statute so that all of the following may be 
proved by affidavit, except the confirmation 
of sales of real estate, where competitive 
bids must be asked for. The excepted pro- 
ceedings are: 


The proof of wills. 


Petition to set aside exempt personal 
property. 


Petition under Code of Civil Procedure 


sections 1469 and 1723. 
Petition to set apart statutory homestead. 


Petition to confirm the sale of real estate. 


All guardianship proceedings. 


Of course this method requires a careful 
check of all proceedings, and this check is 
now being painstakingly made by both the 
probate department of the county clerk's 
office and the court’s referee. It is much 
more efficient than the bench “glance” 
method. 


It may be observed that for many years 
the senior judges in point of service have 
sat on the probate benchs. Therefore the 
probate judge is experienced in the general 
duties of a judge. He gives his time ex- 
clusively to probate work and therefore be 
comes better qualified for that specialty. 
Considering these circumstances I was 
greatly disheartened after a few weeks if 
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antees and policies of title insurance. 


: ON TRIAL 


There is an ever increasing number of requests from Attorneys for 
our Quiet Title reports, Mortgage Foreclosure reports and for regular guar- 


Conclusive evidence that our allegations as to superlative service and 
Warm, Personal Attention are being given a hearing. 


“CewEeY” 


(alifornia Title Insurance (Gmpany 





626 South Spring St. 





LOS ANGELES, CALIF. 


Phone TRinity 3221 

















E. B. Bowman 





N. C. McKnight 


DEPOSITION REPORTING 


BOWMAN, McKNIGHT & HUGHES 


(Certified Shorthand Reporters, 
Superior, Municipal & Bankruptcy Courts) 
712 H. W. Hellman Building 
Los Angeles, California 
MUtual 7335 


A. J. Hughes 

















the probate department to find myself doing 
routine clerical work from the bench and 
sending to other departments of the court 
about everything that required real probate 
knowledge. The new plan is bringing about 
a change. Already, after but a few weeks 
under it, I am retaining in my own depart- 
ment all contests, except where juries are 
demanded. It must not be forgotten that 


the probate judge must not spend all of his 
time on the bench. Many persons concerned 
with the administration of estates and per- 
sonally vitally interested in personal guard- 
ianships rightly desire to see the judge. It 
is also necessary for attorneys to have con- 
ferences with him. So that all of the time 
saved by avoiding unnecessary open court 
work can be utilized in a better purpose. 
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The President’s Page 


Fellow Members, - 
Los Angeles Bar Association: 


So many problems press upon us for so- 
lution that it is difficult to keep our energies 
directed toward those important matters re- 
quiring immediate attention, and at the same 
time carry on the equally important routine 
work; and in these brief monthly letters 
one cannot more than scratch the surface 
of a few of the questions which absorb the 
attention of your officers, trustees and com- 
mittees. However, the work is always pro- 
gressing, and where one set of your elected 
representatives leaves off another comes 
along in due course and picks up the bur- 
den, bringing new ideas and fresh energy 
to the work. 

The office of president of this Associa- 
tion opens one’s eyes to many things which 
the average practicing lawyer gives no 
thought to, and the more I learn about con- 
ditions, the more satisfied I become that 
there is a real necessity for intimate study 
of and contact with the actual and practical 
administration of criminal law. Civil law- 
yers, and most of us are such, have little 
or no conception of the practical problems 
of criminal law, and especially the handling 
of the vast number of misdemeanor cases 
by the lower courts, and for that reason 
too little attention has been paid to such 
matters by our Association, Many of us 
have never attended a municipal court ses- 
sion, know nothing of the various depart- 
ments, or the manner in which that court 
handles its criminal work. It is in connec- 
tion with those courts, largely, that the 
general public gains its conception of law 
as administered in this country. Lately, I 
have been devoting some time to the sub- 
ject, and have been procuring information 
which leads me to believe that our Associa- 
tion should have some standing committee 
constantly observing the workings of the 
Municipal Court in relation to criminal 
cases. There are many matters in that con- 
nection I should like to, and ordinarily 
would bring to your attention in this article, 
but I find that our BULLETIN is read and 
commented on by the newspapers, and I 
hesitate to spread out facts which would 
be used by newspapers in a manner hurtful 
to the administration of justice. Further- 


more, it appears to me that our Association 
officers, trustees and committees can bring 
about needed reforms without the active as. 
sistance of the membership. 


However, there is one phase that all 
members should be apprised of in order that 
proof of specific instances may be furnished 
to your Board of Trustees for prosecution, 
Many lawyers know that there exist be- 
tween some policemen on the one hand, and 
a few shyster lawyers, who are specialists 
in the business of defending bootleggers, 
prostitutes and slot machine operators, fee 
splitting arrangements and schemes for the 
so-called shaking down of prisoners. 


I believe the police heads are truly at- 
tempting to clean their own department, 
and the bar is bending every effort through 
its State Bar to clear its ranks of offend- 
ing lawyers. It should not be difficult for 
the bar and the police, working together, 
to eliminate the practice of police officers 
and criminal attorneys splitting fees and 
otherwise prostituting justice. I shall cite 
a typical example of one kind of practice. 


A man of some position and reasonable 
means is arrested on a serious charge, of 
which he is probably guilty, for instance, 
driving while intoxicated. He is approached 
in jail by policemen and “advised” to get 
a certain attorney. Bearing in mind his guilt, 
his family and his health, he follows the 
advice and calls for the favored attorney, 
who arranges for a fee—say $1500 or more 
——and shortly the charge against the accused 
is reduced to a lesser offense carrying a 
light fine, or is dropped altogether. Under 
present conditions it appears almost impos- 
sible for courts to protect themselves and 
the public against such acts. In other in- 
stances arrested persons have for a con- 
sideration been able to procure from the 
police department their finger prints taken 
upon their arrest. This is accomplished 
through some individual crooked police of- 
ficer, and apparently involves prosecutors 
who are willing to disregard their oath of 
office. The police department is anxious to 
have proof of such acts and will summarily 
dismiss the policemen involved. By such 
improper acts a fraction of one per cent 
of the attorneys and, I believe, a very small 


(Continued on Page 142) 
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CONFIDENCE! 





It MUST be observed 


Court Bond Transactions! 


Get your Bond 
from the 


Largest Surety Company 


in the World 


National Surety Company 


BRANCH OFFICE: 


UNION BANK BUILDING 


Telephone TRinity 2591 





CATESBY C. THOM, 
Vice President. 
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(Continued from Page 140) 


percentage of the police, bring condemna- 
tion upon our system of law. - 

Presiding judges for our courts should 
be selected for a sufficient term, they should 
be chosen for their particular fitness for the 
office, and they should have such powers of 
assignment, that the business of the courts, 
as distinguished from actual trial of cases 
and other strictly court matters, could be 
organized and carried forward as any large 
business would be handled. I think that 
many of the abuses existing in administra- 
tion of minor criminal cases are attributable 
to the lack of central responsibility and 
power of assignment. I understand that 
Chicago suffered in like manner until they 
recognized the necessity of providing the 
reform above indicated. 

Passing to another subject, please do not 
forget that Thursday evening, January 17, 
is the time when our whole meeting is to 
be devoted to consideration of the plebiscite 
and the question of endorsing judicial can- 
didates. The questionnaire has been tabu- 
lated, and is published herein on page 146, 
showing how those who returned it voted 
on each individual question. Every one at 
the meeting, within the limits of the time 
available, will have full opportunity to ex- 
press his views. No amendments, to my 
knowledge, have been prepared, and there 
is no program for the meeting. I have re- 
quested to be present and speak from the 
floor a few who expressed one view in the 
questionnaire and an equal number who 
took the opposite viewpoint, so that we 
could be assured of presentation of all sides 
of each question. My own suggestion is that 
after full discussion that evening we appoint 
a committee of fifteen or so of our ablest 
members to draft and present amendments, 
if the meeting decides such are desirable, 
and that as soon as possible thereafter a 
further meeting be held and the member- 
ship vote on what they want. 

I desire to say a word about the Associa- 
tion’s activities in police matters. The Com- 
mittee on Constitutional Rights, sometimes 
heretofore called the Third Degree Com- 
mittee, has been quietly and efficiently work- 
ing, while your president has been, perhaps 
somewhat noisily, assisting. This committee 
has laid out a long program, holds weekly 
meetings, is gathering data from other 
States and countries, and investigating spe- 
cific complaints; and I have no doubt of 
the ability of this Association to accomplish 


— 


what it started out to do in that field. The 
interest of a great many solid organizations, 
including churches, clubs and forums, has 
been aroused by the publicity attending our 
Association’s efforts, so that your president 
has been compelled to address the public 
on the aims and purposes of this Associa- 
tion. Everywhere we have been met with 
such enthusiasm and appreciation of oyr 
activities in the above field as to lead to 
the conclusion that our Association’s efforts 
in general meet with public approval. To 
avoid newspaper comment, I have stipu- 
lated that no outside publicity be given the 
discussions, and it has been our earnest 
endeavor to handle the subject in a con- 
structive and fair manner and so that the 
cause of justice and enforcement of law 
will be advanced and not retarded. 

The value of the Junior Committee of our 
Association has been demonstrated time and 
again, and in the above work on constitu- 
tional rights a sub-committee composed of 
Lewis M. Andrews, chairman, Bruce Wal- 
lace, Thomas H. McGovern, Leo Falder, 
and Charles E. Beardsley, all members of 
the Junior Committee, is acting in concert 
with the Constitutional Rights Committee, 
making individual investigations, and spe- 
cial studies. One investigation alone made 
by the Committee, with the Junior Com- 
mittee’s assistance, resulted in a report ex- 
ceeding forty typed pages, representing over 
ten days’ actual work of a member of the 
Junior Committee. I cite these facts to 
show you that this effort is not a news- 
paper show, as some of the “interests” 
would have it appear. Also the police heads 
are cooperating, and seem thoroughly to 
understand and appreciate our efforts. Out 
committee has held one joint meeting with 
the police staff, and others will follow very 
shortly. Later, lectures to squads of police 
will be given by members of the Associa- 
tion. Some big newspaper suggested we 
talk less, and prosecute specific violations. 
We intend to talk as much as the subject 
requires, and pray only for honest, accurate 
newspaper comment; and, as for prosecu- 
tion of individual violations by police off- 
cers, we shall, of course, do that when the 
evidence is clear. In fact the police would 
welcome prosecutions of individual officers 
who disobey the clear orders of Chief of 
Police Davis, recently posted, wherein 
physical abuse is absolutely prohibited. 
Physical brutality in the police department 
is almost a thing of the past, and, while 
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careful attention is being given to that 
phase, and to complaints before us, more 
refined questions of great moment pertain- 
ing to denial of constitutional rights are 
engaging the Committee’s attention and 
study. I believe there has never been at- 


tempted any work along this line laid out 
so carefully and with such constructive aim 
and with such determination as that in 
which this Association is now engaged. 


H. T. Morrow. 





—_—_— 


COMMENT 


AIR LAW—PROPERTY IN THE AIR 
AS AFFECTED BY THE AIRPLANE 


AND RADIO 


One of the best written articles of re- 
cent months discussing modern attempts to 
apply the common law maxim Cuius est 
solum, cius est usque ad caelum, is the work 
of Mr. Hiram L. Jome, Professor of Eco- 
nomics, Denison University. It bears the 
title “Property in the air as affected by the 
airplane and radio,” and appeared in the 
August, 1928, number of the Journal of 
Land and Public Utility Economics, pages 


257 to 272. 


Among other illustrative cases arising out 
of travel through the air the writer men- 
tions the case of the dirigible “Shenandoah” 
which was torn to pieces several years ago 
by a storm while passing over Eastern Ohio. 
The accident occured through no fault of 


the officers in charge, the parts falling on 
the lands of certain farmers. “Curiosity 
seekers gathered from all parts of the coun- 
try, trampling down the vegetation and de- 
stroying fences. Some of the farmers ap- 
plied to the United States Government for 
damages. It developed that in certain in- 
stances the farmers had charged admission 
for the privilege of entering upon their land. 
What are the legal rights of the farmers 
and should this latter fact alter their stat- 
us?” 

The article contains a number of refer- 
ences to illustrative cases arising out of air- 
plane, radio and telegraphic communica- 
tion through the air. There are also cita- 
tions of articles in law reviews and works 
of text writers of interest to the person 
following the development of aerial trans- 
portation and communication. 


R. L. Oxson, 








Che Los Angeles Baily Journal 


121 North Broadway 


ISSUED DAILY SINCE 1888 
Publishes the Official Court Calendars 


Legal Notices Given Prompt and Careful Attention 


Phone MUtual 6138 or MUtual 6139 
and Our Representative Will Call 
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DRYER, CASTLE, McCONLOGUE & RICHARDS 





Announce the removal of their law offices to 


Suite 522 Title Insurance Building 
433 South Spring Street 


Los Angeles, California 


















































Secti 
February 1, 1929 
and 
impo 
part 
ous 
gesti 
pres: 
Howard F. Shepherd 
Announces the removal of his law offices peri 
To 614-615 New Title Insurance Building the : 
433 South Spring Street cuss 
Where he will continue in general practice 
Specializing in the law relating to 
Real estate and real estate brokers 
January Ist, 1929 TRinity 0685 
Joe | 
Special announcements by law firms of new locations and new associations are most §_ Joht 
effectively made to the profession through the pages of the BULLETIN. In addition, such a 
announcements serve as a manifestation of good-will toward and co-operation with the es 


BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 
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_ John W. Hart, Vice-Chairman 
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Los Angeles Bar Association 
MONTHLY MEETING AND DINNER 


Los Angeles Chamber of Commerce Dining Room 
THURSDAY, JANUARY 17, 1929 
6:00 P. M. 





i? THE PLEBISCITE AND ENDORSEMENT OF JUDICIAL CANDIDATES 


The evening will be devoted to a general discussion, from the floor, of the various 
Sections of the Questionnaire on the endorsement of Judicial Candidates. 


In view of the wide divergence of opinion on many of the questions involved, 
and the necessity of adopting some settled policy, every member who is interested in this 
important phase of the Association’s work, should make it a point to be present and take 
part in the discussion. 


There have been some informal and unofficial criticisms in the past of the vari- 
ous features of the plebiscite plan. Now is your opportunity to criticise and make sug- 
gestions officially and in open meeting. Every member will have an opportunity to ex- 
press his views. 


Make a reservation for yourself and guests and do not overlook the half-hour 
period from 6:00 to 6:30 p.m., which is the one opportunity given the members during 
the month for social contact. If you cannot attend the dinner, come at 7:30 for the dis- 
cussion. 


Guests of Members are Welcome — Informal. 
Dinner $1.50 


PLEASE RETURN YOUR RESERVATION CARD PROMPTLY. 


PROGRAM COMMITTEE 
Joe Crider, Jr., Chairman R. H. F. Variet, Jr., 
Kimpton Ellis, Secretary CTS 
Walter E. Burke VAndike 5701 
Kenyon F. Lee 
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Tabulation of Vote on Plebiscite Questionnaire 








QUESTIONS 


a 

ANSWERS 
(Indicate your choice by marking with a crog 
X_in right hand column.) ai 




























































































a a 

1. Are you in favor of the Association endors- 1—«ts a 
ing judicial candidates? 1—No gj 

2. Do you favor a plebiscite of the whole mem- ae ee seit 
bership, or do you favor a representative “—‘#? DY Whole membership sR 
committee to determine those to be en- 2 (h) By representative Committee a 
dorsed. r , 

3. In addition to the usual biographical sketch : 
should the candidate be permitted to sub- 3—Yes 5y 
mit the names of a limited number of law- a 
yers sponsoring his candidacy and a brief 3-N “ 
statement from those sponsors setting forth ica 324 
such candidates qualifications? 

4. Do you prefer— ; 

(a) A determination first on incumbent can- 

didates alone and a SECOND determination 4—I prefer plan (a) 2 
covering only those offices where the in- 

cumbent candidates are not endorsed, 2 

or ie 
(b) One determination covering incumbent 4—I prefer plan (b) 885 
and opposing candidates? 

5. If you prefer plebiscite of whole member- 5_y 
ship, do you favor also advisory recom- °—*€S 36 
mendation pending plebiscite by judiciary or 5—No 677 
other committee of the Association? c 

6. Please indicate which one of the following 
forms you prefer in any plebiscite which may 

_betaken: wi ian 

) “qualified,” “n ified,” ‘ inion” ; ‘ 
= jualified not qualified no opinion $—I prefer form (a) 263 

“ b = s +e = ” a 1. 
- est qualified 6—I prefer form (b) 382 

~ (c) a comparative preferential system with 
“1” representing first choice, “2” second 6—I prefer form (c) 508 
choice, and “3” third choice. 

7. Should the Association endorse one candi- 7—(a) One candidate 672 
date or more than one candidate for each 7_(b) More than one candidate 7] 
office? 

8. To what extent should the Association go in 
making known to the voting public the re- 
sult of its endorsement of judicial candi- 
dates? 
by _ ; ¥ a 
(a) Actively supporting the candidacy of 
those endorsed, &—I prefer plan (a) 53 
(b) Confining itself to mere public an- 8 ) 
nouncement of its endorsements? I prefer plan (b) a 

9. If the candidacies of those endorsed are to 
be actively supported shall funds be fur- 
nished 

‘ re 
(a) Voluntary subscriptions from the mem- 5 
bers and others, 9—I prefer plan (a) 38 
or 
(b) by a general assessment on the member- ; 
ship, 9—I prefer plan (b) 2ii 

_or ge eee 
(c) by an increase in dues? 9—I prefer plan (c) 18 





+4 


Tr 


bed 














ee 


Naire 


—___ 


ith a Cross 





THE BAR ASSOCIATION BULLETIN Page 147 





a 








4 


Lawyers—Golf 


The next regular monthly tournament of the Los Angeles 
Bar Association Golf Section will be held at Fox Hills Country 
Club Saturday, January 19th, 1929, at 9:00 a.m. By special ar- 
rangement, the green fee, including luncheon, is fixed at $2.50. 
Fee to the Golf Section, $1.00. Total $3.50. 


Every golfing member of the Los Angeles Bar Association 
is eligible. 


IF YOU ARE NOT ON THE LIST FOR ADVANCE NO- 
TICE, BY POSTAL CARD, OF TOURNAMENT EVENTS, 
SEND YOUR NAME AND ADDRESS TO E. E. NOON, 
CHAIRMAN, 924 MERCHANTS NATIONAL BANK BUILD- 
ING, OR, PHONE VANDIKE 8881. 














| 
| BONDS and STOCK CERTIFICATES 
| 


Prepared Subject to 
the Requirements of 


ALL STOCK EXCHANGES 


Our Experts Will Be Pleased To Work With You 


JEFFRIES BANKNOTE COMPANY 


Call 117-123 WINSTON ST. 


Security Division 
TRinity 9511 LOS ANGELES 


EE OEE TE 
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An 


SWIFT AND CONVENIENT 
SERVICE 


to those who buy . . . . or sell real estate or lend money 

with real estate as security. Your personal inspection is invited Sor 
By-L 
tion 1 


AN ESCROW DEPARTMENT Arbit 


240 feet in length, equipped able t 
with fifteen escrow booths ¢. to di: 
pecially designed for expedj- 
tious handling of your Posi ence 


ness. ¢: | 
trat 
A GREAT TITLE PLANT autho 
ney 
240 by 155 feet in area, con. de 
ie Ma —- adopt 
taining complete land-title “'f 
records of Los Angeles County last 1 
covering more than seventy | comn 








five years. comn 
bar 4 
A TRUST DEPARTMENT of th 
One of the largest in the Th 
country—240 feet in length : 

—which as trustee holds tite | "*Y 4 
to property, and aéts in other F ney 
trust capacities. , the $ 
trati' 
AN ARCHIVES VAULT a 
client 
Completely fire-proof, located . 
several miles distant from the ques 
center of the city where dupli- & 1ce 
cates of all records are stored $i assis’ 
engel 
PARKING FACILITIES wr 
add, 
A three Story garage occupies seed 

the rear of building; theer — “ 
trance is on Spring Street, a If 

the north end. Parking is free j 
to customers. fond 
shou 
Title Insurance Building Spring Street between Fourth and Fifth The 
own 
prov 
draf 


an € 


TITLE INSURANCE AND TRUST COMPANY f = 


California’s Large Title Insurance Company 


Capital and Surplus LOS ANGELES 81% of all title orders now 


$10,000,000 completed in 48 hours 
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Some months ago an amendment to the 
By-Laws of the Los Angeles Bar Associa- 
tion was adopted creating a Committee on 
Arbitration. At that time it seemed advis- 
able to limit the activities of this committee 
to disputes between attorneys, but experi- 
ence has shown that much of the useful- 

ss of a committee on conciliation or ar- 
Pion is lost if the committee is not 
authorized to hear disputes between attor- 
ney and client. Hence the amendment 
adopted at the December meeting. In the 
last few weeks I have received a number of 
commendatory letters with reference to this 
committee, and requests from other local 
bar associations in California for a draft 
of the amendment. 


There are many disputes between attor- 
ney and client which, in justice to the attor- 
ney or client, ought not to be submitted to 
the State Bar for hearing by its adminis- 
trative committee. There are also from 
time to time disputes between attorneys and 
clients concerning the amount of fees or 
questions of procedure. It will be the prov- 
ince of the Committee on Arbitration to 
assist in disposing of such disputes without 
engendering bitter. feelings and without the 
delay, expense and annoyance, and, I might 
add, the publicity, attendant upon a pro- 
ceeding in court. 


If this committee accomplishes what I 
fondly hope and expect that it will, it 
should be of great benefit to the profession. 
The Committee is authorized to make its 





own rules, subject, of course, to the ap- 
proval of the Board of Trustees, and in 
drafting such rules it should provide for 
an extremely simple and somewhat sum- 
mary and informal procedure. 


Amendment to By-Laws Respecting Committee 
on Arbitration 


Los Angeles Bar Association again Leads the Way in Measures 
Adopted at December Meeting 


An excellent committee on arbitration 
was appointed by President Morrow last 
year, but, as already stated, its functions 
were so narrowly limited as to make it of 
little practical benefit. However, with the 
enlarged powers of the Committee, we find 
the State Bar already referring matters to 
it which can better be handled by a com- 
mittee on conciliation and arbitration than 
by reference to a disciplinary committee. 


Guy RIcHARDS CRUMP, 
Junior Vice-President. 


The portion of the By-Laws pertaining 
to the Committee on Arbitration, Section 
15 of Article VIII, as amended at the De- 
cember meeting, reads as follows: 


“Section 15. A committee on arbitra- 
tion, which shall consist of nine (9) 
members, or such other number as the 
Board of Trustees may from time to time 
provide, to which committee, or to any 
member or members thereof who may 
be designated by the chairman of the 
committee, disputes or differences be- 
tween attorneys, or between client and 
attorney, relative to (a) professional con- 
duct, (b) breach of the code of ethics, 
(c) the amount, division or payment of 
fees may be submitted; to the end that 
such disputes may be arbitrated and set- 
tled without publicity and without re 
course to the courts. 

“The committee shall make its own 
rules of procedure, and may provide for 
an arbitration or hearing by or before 
one or more members of the committee. 
The committee shall conduct its proceed- 
ings as informally and expeditiously as 
it shall deem consistent with the rights of 
those whose interests are involved.” 
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Waiver of Trial by Jury in Criminal Cases 


By THuRMOND C1iarKE, Deputy District Attorney, Los Angeles County. 


This article is prompted by a recent trial 
in the Superior Court of Los Angeles Coun- 
ty, People v. Elmer Magusin, tried Decem- 
ber 10, 1928, before Honorable Wm. T. 
Aggeler, Judge Presiding, in which the de- 
fendant and the State, pursuant to Section 
7 of Article I of the Constitution of Cali- 
fornia,' waived a trial by jury. 

The writer appeared on behalf of the 
people, and the case is, without doubt, the 
first in California, wherein the new consti- 
tutional amendment was utilized. 

It attracted public interest by reason of 
the prompt and satisfactory results obtained, 
both for the State and for the defendant. 
The defendant was acquitted on Count I of 
the Information and found guilty on Count 
II thereof. 

This result was brought about by reason 
of the adoption of the amendment to our 
State Constitution (supra) by the electorate 
of the last general election. The amended 
section reads as follows: 

“Section VII. The right of trial by 
jury shall be secured to all and remain 
inviolate ;* but in civil actions, three- 
fourths of the jury may render a verdict, 
a trial by jury may be waived in all 
criminal cases, by the consent of both 
parties, expressed in open court by the 
defendant and his counsel, and in civil 
actions by the consent of the parties, sig- 
nified in such manner as may be pre- 
scribed by law. In civil actions and cases 
of misdemeanor, the jury may consist of 
twelve, or of any number less than twelve 
upon which the parties may agree in open 
court.” 

It might be well at this point briefly to 
review the origin and history of trial by 
jury as known at common law. The accep- 
ted theory is to regard trial by jury as of 
Norman origin, introduced into England by 
William the Conqueror, and made secure 
to all charged with crime by the provisions 
of the Magna Charta. 

Zane, in his new book, The Story of 
Law, points out that the original jury was 


simply twelve men, who were called into 
court to be witnesses, and the witnesses ag 
to the facts. They made up their verdict op 
their own knowledge of the facts and for 
four hundred and fifty years the English 
jury so acted. 


The same author points out that during 
the reign of James II the Revolution of 
1688 not only gave the judiciary of Eng. 
land a fixed tenure of office, but definitely 
increased the powers of the jury so that 
another Jeffreys would not have an oppor- 
tunity to accomplish great wrongs throu 
subservient juries. “With this halo of glo 
around it,” the author says, “the jury sys- 
tem came to America, where it was to be 
called the bulwark of our liberties.” 

The effect of the various political strug- 
gles in the seventeenth century was to make 
the new jury system impregnable. Since it 
had become a judicial body, hearing evi- 
dence, the courts were compelled to devise 
rules of procedure, whereby an impartial 
jury could be impaneled to try the cause, 
and whereby the production of evidence to 
the jury could be controlled by the judge, 
so that improper evidence could not be laid 
before it. 

All witnesses were to be subject to cross- 
examination as a further safeguard. The 
primary rule, singularly enough, was the 
rule enforced by the ancient oath adminis 
tered to a witness in the earliest period of 
the common law ; that he must testify under 
oath to what he knew of: his own knowl 
edge, not to what some one had told him. 

Since the jury was all-important, a 
elaborate system of impaneling a jury came 
into existence, with examinations of jurors 
on every kind of collateral subject that 
might seem to give some light as to howa 
juryman might be affected by the evidence 
or might be inclined to view the case. 

The result became a gross absurdity when 
in any important criminal trial long periods 
of time were consumed in impaneling 4 
jury, generally with the result that any man 
intelligent enough to sit, would be excluded. 





1. Statutes of 1927, p. 2367. 
2. People v. King, 28 Cal. 265; People v. Pow- 


ell, 87 Cal. 348. 
3. John M. Zane, The Story of Law. 
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The result of this practice greatly debased 
the administration of the law. 

Penal Code Section 1078 was amended 
in 1927, so that it now reads: 

“TRIAL JUDGE TO SELECT JUR- 
ORS. — It shall be the duty of the trial 
court to examine the prospective jurors 
to select a fair and impartial jury. He 
shall permit reasonable examination of 
prospective jurors by counsel for the 
people and the defendant.” 

The effect of this amendment has speeded 
up the impaneling of jurors to a great ex- 
tent. A discussion of this amendtnent is 
found in the recent case of People v. Coen.* 

The giving of instructions to juries be- 

me highly technical; so much so that 

Prrorate treatises were compiled on the 
subject of instructions to juries. The law 
became so technical that only the most 
astute could hope to avoid error in a trial. 
Moreover, juries frequently became con- 
fused over instructions by reason of lan- 
guage employ ed quite unfamiliar to laymen. 
The judge “instructed” at the outset of the 
case, has no difficulty in applying the law 
to the set of facts proved in the court. 
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It is but fair to consider the good results 
of the jury system. It has brought the av- 
erage citizen into contact with the law. It 
has made him a constituent part of legal 
administration. It has given the citizen the 
sort of training that is needed in a people 
who are to live under free institutions. 

Jury duty is an important public service. 
We fail of our duty to the communities of 
which we form a part, which rely upon us 
as a part of the machinery by which the 
law is administered and justice secured, 
when such service is shunned or avoided. 

Joseph H. Choate, known in his day as 
a leading advocate, in an address before the 
American Bar Association at Saratoga on 
August 18, 1898, spoke in part as follows. 

“With all its defects and faults, which 
cannot be denied or disguised, there is no 
danger of trial by jury in criminal cases 
being supplanted in the confidence of the 

American people, nor has any possible 

substitute for it ever been seriously sug- 

gested.” 

Viewing this statement at the present day, 
while we concede that Joseph H. Choate 
was one of America’s greatest lawyers, we 
pronounce him a failure as a prophet. 

Due to great economic changes, the 
World War and the prevalence of crime, 
the question of the swift and certain ad- 
ministration of criminal justice has attracted 
the attention of both bench and_ bar 
throughout the Union. In California it 
found expression in the enactment of the 
law creating a Commission for the Revision 
of Criminal Procedure. 

The right of one charged with crime to 
waive a trial by jury and elect to be tried by 
the court sitting without a jury when there 
is a positive legislative enactment giving the 
right so to do, and conferring power on 
the court to try the accused in such a case, 
has been sustained.’ 

It has been the law in California for 
many years that a defendant in a criminal 
prosecution could plead guilty and the court 
could take evidence, fixing the degree of 
the crime. Our California Supreme Court 
has held that the proceeding to determine 
the degree of the crime of murder after a 
plea of guilty is not a trial.’ 


4. People v. Coen, 76 Cal. Dec. 624. 
5. Hollinger v. Davis, 146 U. S. 314, 36 L. Ed. 





968. 

6. People v. Noll, 20 Cal. 164; People v. Len- 
nox, 67 Cal. 113; People v. Chew Lang Ong, 
41 Cal. 550. 

7. People v. Noll, 20 Cal. 164. 
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In the recent case of People v. Hickman,$ 
the defendant contended that the law under 
which he was tried violates the provisions 
of Section 1 of the Fourteenth Amendment 
of the Constitution of the United States 
(the due process and equal protection 
clause) relating to the powers of the several 
States. 

Our Supreme Court held that there is 
nothing in the Fourteenth Amendment to 
prevent a State from making a reasonable 
regulation of the mode of enjoyment of the 
right of trial by jury and that the change 
hereinafter referred to was not a denial or 
an impairment of that right. The author- 
ities in this and in other jurisdictions bear 
out this proposition.? 


In the Hickman case, the Supreme Court 
held that a statute which permits a defend- 
and to plead guilty, in effect, by failing to 
deny the commission of the offense charged, 
but which preserves to him the right to 
submit to a jury the issue that he should 
not be punished because he was insane at 
the time he committed the act, in no way 
deprives him of the constitutional right to a 
trial by jury. 

In the Frank v. Mangum (supra) case, 
the United States Supreme Court, citing 
the case of Hurtado v. California,'® said, 
“We are to construe this phrase, ‘due pro- 
cess of law’ in the Fourteenth Amendment, 
by the usus loquendi of the Constitution 
itself.” As to the due process of law that 
is required by the Fourteenth Amendment 
it is perfectly well settled that a criminal 
prosecution in the courts of a State, based 
upon a law not in itself repugnant to the 
Federal Constitution, and conducted accord- 
ing to the settled course of judicial pro- 
ceedings as established by the law of the 
State, before a court of competent jurisdic- 
tion, according to established modes of pro- 
cedure, is due process in the Constitutional 
sense. 


LL , 


Let us consider some of the benefits of 
the new amendment.!! 

The rule of unanimity, which require 
the entire votes of the twelve, to render 
verdict, often results in a disagreement, ang 
the discharge of a jury and the consequent 
necessity of a new trial is not uncommon, 

The standard defenses of “alibi” and the 
“mysterious stranger,” which are often suc. 
cessful before juries, will be practically 
eliminated. ‘ 

The same rule holds true of the defendan 
who is actually innocent of the crime with 
which he is charged. Very often due to 
prevalence of crime existing and great pop. 
ular agitation, the jury in their desire to 
do their duty, are apt to convict upon slight 
evidence. 

The practice of trying cases to the judll 
without a jury seems to work satisfactorily 
in Gonnecticut, Maryland and Canada, and 
much time is thereby saved. In Connecticut, 
in a capital case, three judges sit. 

In “border line” cases, where there is 
grave doubt either as to the degree of the 
crime or the actual offense of which the 
defendant may be guilty and where a de- 
fendant is tried on an information or in- 
dictment charging several offenses, it seems 
to the writer that a defendant might the 
more safely commit his cause to a trained 
trier of facts, applying the law to the facts 
as the case proceeds. 

In conclusion, I venture the suggestion 
that the new method will find much favor 
with both public prosecutors and _ those 
members of the bar who seek speedy and 
substantial justice for the accused for whom 
they are called upon to act. The new plan 
will not be universally adopted, for I con- 
ceive that in many cases it would be diffi- 
cult to supplant the time-honored institu 
tion of trial by jury. It is a step forward 
and is entitled to fair and impartial consid- 
eration by the bench, the bar and the sov- 
ereign people. 





8. People v. Hickman, 76 Cal. Dec. 51. 
9. Conneau v. Geis, 73 Cal. 176; Frank v. Man- 
gum, 237 U. S. 309. 





10. Hurtado v. California, 110 U. S. 516, 28L 
Ed. 232. 


11. Statutes 1927, p. 2367. 
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An Opportunity and a Challenge 


Upon western soil, the American Bar 
Association at its semi-centennial meeting, 
launched an innovation that is pregnant 
with great possibilities. It abolished the 
three-year practice requirement for admis- 
sion, thus for the first time opening wide 
its doors to the young lawyer. The immedi- 
ate effect of this liberal policy should be a 
marked increase in the membership of the 
American Bar Association throughout the 
United States. California’s reaction should 
of such an overwhelming character that 
it will lift us from the fourth to the first 
place in membership in the American Bar 
Association. California thereby not 
only register its appreciation of the honor 


will 


conferred upon our State by the election of 
Gurney E. Newlin to the presidency of the 


American Bar Association, but will have 
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Los ANGELES-FIRST NATIONAL 
TRUST &SAVINGS BANK 


The Trust Department of this 
Bank, located at the Sixth & 
Spring Office, Los Angeles, 
offers a comprehensive service 
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in connection with living 

trusts, life insurance trusts, 

guardianships, estate adminis- 

tration, property management, 
and corporate trusts. 


Resources more than 
300 Million Dollars 





hin fo. 


an opportunity by reason of its primal posi- 
tion to exercise an influence upon the com- 
munity at large that will be great as well as 
unique. But the sine qua non is member- 
ship, selective as well as large, for not only 
must it come from the ranks of lawyers 
young in years, but young in heart and 
spirit if our contribution is to be unique. 
Yes, a contribution not only to the Ameri- 
can Bar Association, but reaching through 
the American Bar Association to the com- 
munity as a whole. Too long have we of 
the West meekly and humbly worshipped 
at the footstool of the East, content to re- 
ceive, not for a moment thinking that we 
had anything to give that was worth while. 
Well — our contribution is the priceless 
spirit of youth. We are enthusiastic; we 
take bar matters seriously, as witness not 
only our large membership in county bar 
associations, but large attendance at meet- 
ings, and numbers participating in bar as- 
sociation activities. 

We are hopeful, courageous, willing to 
experiment, as witness the creation and 
workings of our Integrated Bar and Ju- 
dicial Council. We are idealistic. In this 
age of lawlessness, we have faith in the 
ultimate triumph of law. The cynicism 
which paralyzes has not infected us. 

With this golden stream of faith, vision 
and enthusiasm poured into the veins of the 
American Bar Association, who is there so 
bold who will prophesy the results that 
would issue from such a reinvigorated and 
sublimated bar. Here there lies a glorious 
opportunity and a challenge to the young 
in spirit as well as years. If ye have 
dreamed dreams and have faith, stand up 
and be counted! 

Maurice SAETA 
Member of the Bulletin Committee. 





Epitor’s Note: Membership blanks of the 
American Bar Association may be obtained 
by writing to Guy R. Crump, 458 South 
Spring Street, Los Angeles, California. 
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Attendance Honor Roll 


The attendance honor roll is composed of members who have missed not more 
than two Bar Association monthly meetings during the present administration year. 


This is the seventh publication of the honor roll. Despite eight names being 
dropped from the list as it appeared in the December issue of the BULLETIN, the rol} 
with only two more meetings to go, seems to be holding its own in a pretty fair fashion, 
Of special interest is the fact that the list of members who have attended all meeting; 
has remained intact for the last two months. 


The editor will appreciate being informed of any corrections of, or addtions to, the 
list of names. 


The roll (from which is excepted the officers and trustees of the Association), 
covering all meetings from March to and including December, is as follows: 


MemBers WuHo Have ATTENDED ALL MEETINGS 


Arthur G. Baker Judge Marshall F. McComb R. H. Purdue 

Norval J. Cooper James E. Minds Clement L. Shinn 
Albert B. Harris Vere Radir Norton Judge Emmet H. Wilson 
Walter P. Kirksey Robert M. Cordill 


MemBers WHo Have ATTENDED ALL But ONE MEETING 


Ella M. F. Atchley Edmund Fortune Ezra Neff 

Charles E. Beardsley A. W. Francisco G. Roy Pendell 

Judge Fletcher Bowron Martin C. Frincke, Jr. Judge James H. Pope 
B. J. Bradner Richard C. Goodspeed Rugby Ross 

Charles Cattern Saul S. Klein Judge Clair S. Tappaan 
Charles De Le Fond Edwin J. Miller George E. Waldo 


W. Joseph Ford 


MemBeErs WuHo Have ATTENDED ALL But Two MEETINGS 


Judge William T. Aggeler R. M. Fulton Milan E. Ryan 

Judge Harry R. Archbald Herbert Ganahl Maurice Saeta 

Robert E. Austin Leo B. George John W. Satterwhite 
Florence M. Bischoff Percy V. Hammon Jacob F. Schwartz 

J. Calvin Brown Joseph Hansen Frank G. Tyrrell 
Mabel Clausen Judge William Hazlett S. Bernard Wager 
Judge Elliott Craig John A. Jorgenson Judge H. Parker Wood 
Judge Hugh J. Crawford L. H. Phillips Robert Young 
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In order that a transaction should be a 
wagering contract, there must be a mutual 
chance on either side of gain and loss, and 
if one of the parties can only stand to gain 
but not to lose, then it seems that the trans- 
action will not amount to a wager. 

This at any rate appears to be the infer- 
ence from Richards v. Starck (103 L. T. 
Rep. 813; (1911) 1 K. B: 296). There a 
dealer in stocks and shares invited subscrip- 
tions on the terms that if the price of the 
stock entered in the name of the subscriber 
should have increased after an interval of 


WHAT IS A WAGER? 


three months, the subscriber was to receive 
in addition to his subscription the amount 
of the profit, less a discount of 10 per cent. 
but that if at the end of that period there 
was no profit the subscriber was to have 
his original desposit returned without any 
interest. According to the definition of a 
wager in Thacker v. Hardy and Hampden 
v. Walsh, 33 L. T. Rep., 813, 1 K. B., 296, 
it was arguable in this case that the trans- 
action was not a wager, inasmuch as the 
depositor could only stand to win but not 


(Continued on Page 158) 





0 PROGRESS IN LAW OF 
TAXATION 


(Continued from Page 136) 


lien, thus according its approval to the 
placing of a personal property tax lien 
against the real estate of a stranger. It 
would seem desirable in the light of this 
opinion for any taxpayer to return all of 
his property, real as well as personal, in 
his own name and, when selling real prop- 
erty upon contract, to pay the taxes there- 
on requiring the buyer to refund them later. 

On the other hand, in two cases*? our 
Supreme Court has recently held that al- 
though section 3611 of the Political Code 
requires a church claiming its property to 
be exempt?® to file an affidavit and claim 
therefor annually between the first Monday 
in March and the first Monday in July of 
each year with the County Assessor, failure 
to file a claim does not waive the exemption. 
The court rested its decision upon the fact 
that veteran and college exemption pro- 
visions set forth in the following sections 
of the Political Code,*’? but adopted years 








later, expressly provided for such a waiver. 
Likewise the District Court of Appeal, 
Second Appellate District, has held?*® that 
under certain circumstances an automobile 


parking space may be exempt “‘as real prop- 
erty required for the convenient use and 
occupation” of a church building, and the 
District Court of Appeal, Third Appellate 
District?® has held that a petition for can- 
cellation brought under Political Code sec- 
tion 3804b may be filed twenty-four years 
after the tax was levied. On the other hand, 
the latter court has also held that a tax 
deed buyer asking a refund under Political 
Code section 3898, subdivision 5b, must 
complete his option and secure a deed with- 
in the time provided by law or he is barred 
from recovering the amount paid in at the 
sale regardless of the invalidity of said 
transaction.*° 

In a recent number of the Bar Asso- 
CIATION BULLETIN*! a learned writer has 
aptly said: “Law should (and does) keep 
step with social development.” While prac- 
tically all of the above decisions cited by way 
of comparison (and in no spirit of criti- 
cism) were undoubtedly decided in accord- 
ance with ample precedents and in line with 
earlier decisions, there can be no question 
but that they show a variety of tendencies 
in the single field of local taxation. Is there 
not a real need for a study of the needs 
of what the learned judge calls “social de- 
velopment” in this important domain of the 
law? 





35. West Glendale M. E. Church v. McClellan, 
75 C.D. 704; First M. E. Church of Santa 
— v. County of Los Angeles, 75 C.D. 


%. Article XIII, Sec. 1%, California Constitu- 
tion. 


37. Political Code, Secs. 3612, 3613. 


38. Immanuel Presbyterian Church y. Payne, 55 
C.A.D. 1125. 

39. Central Pacific Railway Co. v. Costa, 53 
C.A.D. 1106 

40. Bell v. Los Angeles County, 55 C.A.D. 1427. 

41. “Judicial Power and Declaratory Relief,” 
Honorable Leon R. Yankwich, BAR ASSO- 
CIATION BULLETIN, December 20, 1928. 
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Book Reviews 


Harry GRAHAM Batter of the Los Angeles Bar 
Lecturer in Law at the College of Law, Southwestern University 


Votinc Trusts; Harry A. Cushing, of the 
New York Bar; 1927; 257 pages; The 
MacMillan Company, New York City. 


When we read of this or that great cor- 
poration being “owned” by a hundred thou- 
sand or two hundred thousand stockholders, 
we lawyers of course know that the actual 
control of these corporations remains in the 
hands of a relatively few stockholders. This 
has come about through the mechanism of 
the modern voting trust. Through Profes- 
sor Ripley’s now famous Main Street and 
Hall Street, we were made acquainted with 
some of the evils arising out of the disen- 
franchisement of the American stockholder 
either by means of the voting trust or by 
issuing stock without voting power. But 
dangerous as these corporate mechanisms 
have been, no clear-minded business man 
or lawyer who is famaliar with corporate 
problems will deny that the voting trust has 
been a very effective means of assuring to 
corporations stability and continuity of pol- 
icy. 

Mr. Cushing’s book is a new revised edi- 
tion of a brief work published in 1915. This 
is a practical book shorn of theory. 

Of interest to lawyers of this State is a 
timely comment upon the California rule 
limiting the duration of voting proxies to 
seven years. 

“In one instance the practical effect upon 
voting trusts of the statutes on proxies is 
interesting. In a very few states the statute 
limits the duration of a proxy unless a 
period of time is specified. But in Cali- 
fornia, even if such preiod is stated, it can- 
not exceed seven years. Thus this duration 
has been adopted for a so-called proxy 
agreement (Petaluma and Santa Rosa Rail- 
road) and also for a voting trust (Key 
System Transit). However, it was after 
the decision in Smith v. San Francisco and 
N. P. Ry. Co. (see page 132) that the 
legislature enacted sec. 312b of the Civil 
Code providing that proxies even with a 
specified duration may not exceed seven 
years, and even so shall be revocable 
However, in alluding to the policy of the 


state, the courts seem to pay no attention 
to the statute (Laws of 1919, ch. 29, Cj 
Code Sec. 32lc) which specifically author. 
izes voting trust agreements ‘for a definite 
period of time stated therein’ in the case of 
corporations ‘organized for the purpose oj 
marketing agricultural products’.” (p. 165. 

There are some helpful voting tru 
agreements, especially those of the Bank of 
America, Central Hudson Gas and Electric 
Company, Gold Dust Corporation, ar 
Southern Railway Company. 

This book is recommended as a usefy 
aid for those interested in corporation lay 





REAL Estate, QUESTIONS AND ANSWERS 
Israel Frapan, L.L.B., member of th 
New York Bar and manager of the 
Bronx County Mortgage Company 
1928; XV and 342 pages; Prentice-Hall, 
Inc., New York City. 


This is another of the recent books pub- 
lished by Prentice-Hall dealing with Red 
Estate. This is hardly a book of great value 
to lawyers, but is rather intended primarily 
for the layman. By means of questions and 
answers and stated problems, the layman ss 
given a practical method of becoming fe 
miliar with the problems of real estate ani 
incidentally ‘with real estate law. 

The orthodox divisions are made i 
Brokers and Salesmen; Principal and 
Agent; Real Estate Contracts; Deeds; 
Bonds and Mortgages; Landlord and Ter 
ant; and Encumbrances. 

The questions are really excellent and ii 
the method is carried out thoughtfully th 
reader can derive some genuine benefit ott 
of the work. There are also thirty-three 
useful forms generally used in real estate 
transactions. 

This book is highly recommended ft 
real estate brokers, and to all those who at 
studying for an oral or a written examine 
tion, where such examination is required 
procure a real estate broker’s or a sale 
man’s license. 
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OF IMPORTANCE TO MEMBERS 


EMPLOYMENT APPLICATIONS 


There are now some sixty or more employment applications of 
various kinds on file in the secretary’s office. Members who are in need 
of office assistance are not only urged to call and make use of the in- 
formation contained in the file, but to advise the secretary, by letter, of posi- 
tions which are open. Such communications will be regarded as confidential 
and references will not be made thereon, except in cases where applicants 
are thought to be peculiarly fitted for particular positions, and then only by 
calling the member’s attention to the applicant. 


We know there is a supply and we are certain there is a demand. 
Your co-operation is needed to bring the two together. The file will be of 
no value unless you use it. 


R. H, F. Variet, Jr., 
Secretary. 
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Hovis-Baker 
Printing & Mailing Company 


PRINTING 
MIMEOGRAPHING 
MULTIGRAPHING 


116 Henne Building 
122 West Third Street VAndike 5854 
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WHAT IS A WAGER? wager can not be regarded as exhaustiy, 


and that they can not cover the multity, 
of the new and subtle forms of gamblity 


to lose. Mr. Justice Channel, however, held OF Wagering which have arisen since thy 


that the transaction was a wager, inasmuch date. hn Sg 
as the depositor would in one event lose his Even so, the definition in Thacker y, Hy. 


interest on the deposit, and the loss of the 4Y would seem to require some qualifica 
interest was to be regarded as a loss ina on In order to distinguish a wager from; 
sense. This case, however, seems to illus- Conditional promise. 

trate the fact that the old definitions of —The Ohio Law Bulletin and Reporter, 


(Continued from Page 155) 








DESIRABLE OPENING available attorney with not to exceed 
two years’ experience. Please state fully educational qualifications, experi- 
ence, past connections, compensation desired. Address: Box 100, care Bar 
Association Bulletin, 535 Rowan Bldg., Los Angeles. 





——_ 














CHOOSING A “CORPORATE” 
EXECUTOR OR TRUSTEE 


In the selection, for a client, of a corporate Executor 
or Trustee a conscientious attorney will consider the general 
reputation of the proposed trustee both as to safety, and as 
to net return secured for trusts. And also as to its general 
attitude toward beneficiaries, in kindliness and consideration. 


An attorney is also entitled to know that such a trustee or ex: 
ecutor will not ignore his own just claims to carry on the necessary 
legal work connected with the estate. 


In all four of these matters, the general practice and reputation of 
Security Bank will be found satisfactory. 


EGURITY TRUST |  R0SEBERRY, Vice President 


& SAVINGS BAN KK. wacrent. nossaman, 


Trust Counsel 
Head Office, Fifth and Spring x 
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le This way for satisfactory | 
TITLE SERVICE 








Over 33 years of experience in 
Los Angeles County. 


A large staff of time-tested ex- 
perts. 


Courtesy, accuracy and effi- 
ciency characterize every 
transaction. 





For fidelity, integrity and de- 
pendability in title work, con- 
fine your business to this insti- 
tution. 


TITLE GUARANTEE 
AND TRUST COMPANY 


TITLE GUARANTEE BUILDING 
Broadway at Fifth -.Los Angeles, California 


CAPITAL and SURPLUS +--+ $7,000,000.00 











RUSSELL B JARVIS 
1013 PAC FINANCE BLDG sh oe 
LOS ANGELES CAL IF ¢ Se AG 


le Paid | 
Los Angeles, Calif 
Permit No. lf 
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Meeting With Universal Approval ! 


“CALIFORNIA 
CORPORATE PROCEDURE FORMS — 


And 


PRECEDENTS” 


By 
FREDERICK BEUTEL and DAVID P. HATCH 


of the Los Angeles Bar 


ANOTHER TIME SAVER FOR ATTORNEYS! 


This volume is a compilation of forms that 
have been tested and proven by some of the 
largest law firms in the city. 


It provides a handy, quick reference to all 
Corporate Procedure forms. 


Price - - $10.2 


From the press of 


PARKER, STONE & BAIRD COMPANY 


LAW PRINTERS — ENGRAVERS 


241 East Fourth St. TRinity 5206 ~ 














